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Varying Rules of Engagement

Operational Consequences and Transitional
Justice Implications

The legality of lethal conduct in warfare is a frequent topic,
especially in recent times. After years of intra-state conflicts, inter-
state conflicts are on the rise, posing new challenges and obstacles
to society, media, governments, and the international community.
Debates around lethal conduct are often loaded with emotions and
moral connotations, especially when the debated conduct relates
to high numbers of losses and grave suffering. In such debates, the
legal grounds of attacks are often disregarded, and different bodies
of law are confused or applied to scenarios they were not made to
regulate. Often, the rules of the ius ad bellum, also known as the rules
on the use of force, are equated with the ius in bello, also known as
International Humanitarian Law (IHL) or Law of Armed Conflict
(LOAQ).!

Next to that, different nations interpret and apply the ius in bello
in different ways, creating further discrepancies in public discourse.?
The application of ius in bello in conflicts is strongly dependent on
national Rules of Engagement (ROE), which determine rules and

! Marco Sassoli: In Honor of Yoram Dienstein — Will the Separation between

ius ad bellum and ius in bello Survive the Conflicts in Ukraine and Gaza?
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guidelines for the individual soldier’s behaviour. ROE of multiple
states can differ significantly from each other, leading to discrepancies
in the determination of lawful and unlawful behaviour. In post-
conflict peacebuilding processes, those differences can lead to the
perception of impunity for soldiers among victims. This can hamper
transitional justice efforts, as resentment towards new governmental
structures and former adversaries grows and /or remains, ultimately
tainting reconciliation efforts. In those cases, a broad understanding
of different legal interpretations would minimize misunderstandings
and resentment between conflict parties and would create space for
informed dialogue instead.

Legal Grounds

(1) Tus ad bellum and ius in bello. — The ius in bello and ius ad
bello are two distinct bodies of law, answering separate legal ques-
tions.? The ius ad bellum concerns the question of whether and when
a country is allowed to attack another country. It refers to the UN
Charter, which determines the right to self-defence, as well as rules
for the use of force.* The ius in bello, on the other hand, regulates the
behaviour of conflict parties during on-going conflicts.®

As both are separate legal codifications independent from each
other, they do not influence one another. This means, that a war un-
lawfully started by one conflict party (violation of the ius ad bello)
does not impact the application of the rules of warfare during
fighting (ius in bello). In other words, a violation of the ius ad bellum

8 ICRC: Jus ad bellum und jus in bello,
https: / /www.icrc.org /de/recht-und-politik /jus-ad-bellum-und-jus-
bello (Oct. 30, 2025);
M. Sassoli: In Honor of Yoram Dienstein.

4 Art. 2(4) United Nations Charter.

5 Y. Dinstein: The Conduct of Hostilities, 4-6; ICRC: What is International
Humanitarian Law? Factsheet 05-07-2022,
https:/ /www.icrc.org /en/document/what-international-humanitarian-
law (Nov. 5, 2025).
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does not contain a violation of the ius in bello, nor vice versa. At the
same time, a violation of the ius ad bellum does not mean that the ius
in bello does not apply and a violation of the ius in bello does not
impact the question whether a state had the right to use force under
the ius ad bellum. Thus, lawful fighting in an unlawful war is just as
plausible as unlawful fighting in a lawfully started war.®

The ius ad bellum requires states to refrain from the use of force
against other states, unless they act in self-defence or under a Secu-
rity Council authorization. With that, the ius ad bellum primarily
focusses on the protection of peace and security among nations. The
main goal of the ius in bello is the protection of civilians during con-
flict and the prevention of conflict erosion, ending in a conflict ruled
by violence instead of law. Its framework is based on three main
principles: distinction, proportionality, and precautions.” The ius in
bello does not question the motivation behind the conflict but instead
defines rules for on-going fighting, ensuring a degree of fairness and
humanity.

(2) Rules of Engagement. — The Rules of Engagement (ROE) are
directives written by national governments that describe when,
where, how, and against whom military force may be used.® They
apply to members of the armed forces and determine the scope of
the soldier’s activities — how they may act on their own authority,
and which orders may be given by the commanding officer.” Thus,
ROE are necessary to transfer ius in bello into clear directions for
soldiers. They define guardrails and boundaries in the army,
navy, or air force, and at the same time, represent a country’s offi-
cial position, combining legal, strategical, operational, and policy

6 Y. Dinstein: The Conduct of Hostilities, 4-8.

7 ICRC: What is International Humanitarian Law?, 5-7.

Britannica, Rules of Engagement,

https:/ /www.britannica.com/topic/rules-of-engagement-military-

directives (Oct. 30, 2025).

Ibid.; Newport Rules of Engagement Handbook, in: International Law
Studies 98 (2022) para. 17; International Institute of Humanitarian Law:
SanRemo Handbook on Rules of Engagement, San Remo 2009, para. 17;
Y. Dinstein: The Conduct of Hostilities, 20-21.
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considerations.!’ Consequently, they are also an important source to
understand different legal interpretations amongst states and reveal
discrepancies in the operational application of international law.

The Principle of Distinction

(1) General. — International Humanitarian Law (IHL) is based
on the distinction between civilians, civilian objects and combatants,
military objects. It generally distinguishes between the status of
individuals and the status of objects. In International Armed Con-
flicts (IAC) the status of an individual determines whether it is a
lawful target or not: while combatants are lawful targets, civilians
are not.! In Non-International Armed Conflicts (NIAC) the assess-
ment is activity-based and departs from targeting implications: if an
individual directly participates in hostilities (DPH), the individual
loses its civilian status — and protection — for the duration of the
participation.'

(2) Distinction of Objects. — Art. 48 Additional Protocol I (AP I)
ensures the respect for and protection of civilian objects and deter-
mines that operations should only be directed against military
objectives. Art. 52(2) AP I defines military objects and imposes a cu-
mulative two-step test to distinguish military objects from military
objectives: first, to qualify as military object «their nature, location,
purpose or use [need to] make an effective contribution to military
action». Second, to be considered a military objective, the «total or
partial destruction, capture or neutralization [of the military object],
in the circumstances ruling at the time, [need to] offer a definite
military advantage». Accordingly, an object can be a military object
per definition, but due to the lack of the second requirement not a

Newport ROE Handbook, para. 17; International Institute of Humanitarian
Law: SanRemo Handbook, para. 17.

1 Art. 48 AP I; Y. Dinstein: The Conduct of Hostilities, 4142, 102.

ICRC: Interpretative Guidance on the Notion of Direct Participation of
Hostilities under International Humanitarian Law, Principle VII.
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military objective. If an object is not a military objective at the time
of assessment, it does not qualify as a lawful target. However, in
the progression of the conflict, this can change, as the assessment
depends on the relevancy of the object. Same as the status of indi-
viduals, the status of objects is an assessment of the moment and
depends on the circumstances of the case. As guardrail provision,
Art. 52(3) AP I establishes a rule of doubt, stressing the protection of
civilian objects: if uncertain, an object should be considered civilian.

The ground rules for NIAC are laid down in Common Article 3.
Common Article 3, however, is not suited to regulate the lawfulness
of the conduct of hostilities due to its general nature.'® Instead, some
rules can be found in Additional Protocol II (AP II) and in Customary
International Humanitarian Law (CIHL).** CIHL Rules 7-10 mirror
the basic principles of AP I, especially the principle of distinction
and the definition of military objects. According to the Commentary
to CIHL Rule 7 and 8, «no contrary practice»' was found in state
practice, and the basics of AP I are also included in military manuals
and found in other international legal instruments.'® Therefore, the
principle of distinction between civilian and military objects, the
definition of military objects from AP I, and the protection of civilian
objects equally apply to NIAC.

If declared a military objective, the operational decision to at-
tack is further dependent on the proportionality assessment, and
the obligation to take feasible precautions.!” Thus, the distinction

3 Art. 3 Geneva Conventions.

ICRC: Commentary 2016 on the Convention (I) for the Amelioration of
the Condition of the Wounded and Sick in Armed Forces in the Field,
Geneva, 12. Aug. 1949, Common Article 3, para. 543; CIHL Database:
Commentary on the Rules of Customary International Humanitarian
Law, Rule 7.

5 Ibid., Rule 8.

% Ibid., Rule 7.

ICRC: How does law protect in war? Targeting under International
Humanitarian Law,

https:/ /casebook.icrc.org/highlight/targeting-under-international-
humanitarian-law (Oct. 30, 2025);

14
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between civilian and military status is only the first step in the legal
assessment of an attack. Distinguishing civilians from combatants
and civilian objects from military objects can only determine whether
an individual or an object is a lawful target. Next, the means and
methods of warfare need to be examined to decide whether the spe-
cific attack is lawful or not.’® In other words, the attack of a lawful
target can still be unlawful, if carried out in an unlawful way, e.g.
indiscriminate shelling (unlawful method) of a military base (lawful
target).

Military Objects: Nature, Location, Purpose, Use

Military objects are qualified by their nature, location, purpose,
or use that make an effective contribution to military action.’” The
nature of an object refers to «all objects directly used by the armed
forces»,? for example weapons or staff headquarters.? If an object has
no military function but makes an effective contribution to military
action «by virtue of [its] location», it can qualify as military object.??
The International Committee of the Red Cross (ICRC) Commentary
names bridges and constructions in strategically relevant locations
as examples.”> While «use> considers the current use, <purpose> looks
at the intended future use.? Both criteria can apply to almost all
civilian objects, as once they are used by troops or soldiers, they can

Art. 52(2) Protocol Additional to the Geneva Conventions of 12 August
1949, and relating to the Protection of Victims of Non-International Armed
Conflicts (Protocol II), 8 June 1977.

ICRC: How does law protect in war?

¥ Art. 52(2) AP I, CIHL, Rule 8.

*  Cit. ICRC: Commentary 1977 on Protocol Additional to the Geneva Con-
ventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (Protocol I), 8 June 1977, Art. 52(2), para. 2020.

2 Cit. ibid., Art. 52(2), para. 2020.

* (it ibid., para. 2021.

» (it ibid.

*  Ibid., para. 2022.
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turn into a military object.?® Objects that combine civilian and mili-
tary use are sometimes referred to as <dual use objects>, and while
scholarship is divided, I agree that international law does not pro-
vide for such a third category of objects.? Certain civilian objects are
generally protected from attack, those include e.g. objects indispen-
sable to the civilian population,® hospitals,?® and cultural property.*
Some national manuals include a list of objects that are protected
from attacks, for instance the Department of Defense (DoD) War
Manual lists military medical transport, facilities and equipment,
cultural property, historic monuments, places of worship, undefended
villages, towns, cities, hospitals and safety zones, neutralized zones
as protected objects.*

The Art. 52(2) AP I test and definition were integrated into
national manuals, e.g. the DoD War Manual, the German Zentrale
Dienstvorschrift, and the NATO Training Standard.* Next to that, the
same national manuals include a list of objects which are generally
considered military objectives, without applying the above-mentioned
two-step test.*

In the US, this list of per-se military objectives includes: storage
and production sites for military equipment, including missile produc-
tion and storage facilities; nuclear, biological, and chemical weapons
research and productions facilities; facilities in which combatants

% Ibid.

% Qona A. Hathaway, Azmat Khan, Mara Revkin: The Dangerous Rise of
«Dual-Use» Objects in War, in: Yale Law Journal (forthcoming), Abstract;
Department of the Army and Department of the Navy (US): The Com-
mander’s Handbook on the Law of Land Warfare, August 2019, FM 6-27,
MCTP 11-10C, Sec. 2-36; Department of Defense (US): Law of War
Manual, June 2015, Update Dec. 2016, § 5.6.1.2; Y. Dinstein: The Conduct
of Hostilities, 120.

7 Art. 54 AP L

% CIHL, Rule 35; Art. 23 GCI; Art. 14 GC1V.

2 CIHL, Rule 38.

% Department of Defense: Law of War Manual, § 5.5.2.

3 Ibid., §5.6.3, § 5.6.6; Department of the Army and Department of the Navy:

The Commander’s Handbook, Sec. 2-39.

Department of Defense: Law of War Manual, § 5.6.4.

32
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are sheltering or billeting.** In all other cases, the two-fold test of
Art. 52(2) AP I is applied: when the object makes an effective contri-
bution to the military action, it qualifies as military object.> The object
may consequently be a lawful target that may be attacked in «any
manner consistent with LOAC», as long as the second requirement
from the two-step test is also fulfilled.* Examples of objects that
carry a higher risk of being considered military objects are provided
by the Commander’s Handbook.* Same as the ICRC Commentary,
it refers to the intended or possible use in the future, for instance
«runways at a civilian airport could qualify as military objectives
because they may be subject to immediate military use in the event
that runways at military air bases have been rendered unserviceable
or inoperable».” The DoD War Manual further names examples of
objects that were considered military objectives in past conflicts.®
This includes «economic objects associated with military operations
or with war-supporting or war-sustaining industries»,® «power
sources and oil refining and distribution facilities and objects as-
sociated with petroleum, oil, and lubricant products (including
production, transportation, storage, and distribution facilities)».*’
Different to the US regulatory framework, the German Zentrale
Dienstvorschrift includes less examples and details on military objec-
tives. Instead, it generally limits its targeting to military objectives
and applies the definition of Art. 52(2) AP 1. This highlights the
different understandings: the German framework does not entail a

¥ Ibid, §5.6.4.2.

3 Ibid., §5.6.5, § 5.6.6.1.

% Ibid., § 5.6; Department of the Army and Department of the Navy: The
Commander’s Handbook, Sec. 2-31-Sec. 2-32.

% Ibid., Sec. 2-29-Sec. 3—46.

% (it. ibid., Sec. 2—44.

% Department of Defense: Law of War Manual, § 5.6.8.

¥ Ibid.

*  Department of the Army and Department of the Navy: The Commander’s

Handbook, Sec. 2-56.

Verteidigungsministerium (DE): Joint Service Regulation 15/2, Law of

Armed Conflict Manual, DSK AV230100262, 406—407.

41
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list of per-se military objectives. Instead, it clarifies that the two-fold
test needs to be applied at all times. The provided list of examples
for military objectives includes «economic targets such as armaments
factories, traffic installations, industrial plants, or telecommunication
facilities» which, however, have to «contribute effectively to military
activities» in order to qualify as military objective and thus, lawful
target.*

The NATO Training Standard needs to bridge those differences
to ensure the interoperability amongst allies. However, instead of
describing the differences and settling for a compromise, it refers to
Art. 52(2) AP 1.# In this context, no examples are provided and it is
merely clarified that all objects which are not military, are civilian.*

Military Objects: Effective Contribution

To render the object military and fulfil the first requirement of
the two-step test, objects with a military use, purpose, nature, or
location need to make an effective contribution to military action.
Even though the <effective contribution> requirement is broadly
accepted by national manuals, the understanding of effectiveness
differs. Especially the categorization of <war sustaining> efforts and
«general war> efforts divide the international community.

According to the US, the contribution does not need to be
«direct>*> or «proximate>* to an operation. Instead, an effective, but
remote contribution can still meet the required threshold.*” Conse-
quently, it is not necessary for an object to make a contribution to «a

2 Ibid.

#®  NATO Standardization Office: Training in the Law of Armed Conflict,
ATrain P-2, Edition B, Version 1, slide 43, directly referencing Art. 52(2)
APL

4“4 TIbid., slide 43.

#  Department of Defense: Law of War Manual, § 5.6.6.2.

% Ibid.

¥ Ibid.; Department of the Army and Department of the Navy: The Com-
mander’s Handbook, 2-45
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specific military operation» to be considered effectively contributing.*®
Instead, a contribution to war fighting, war supporting, or war sus-
taining capabilities of the opposing force suffices.*” The tangible
category are war sustaining objects: in the eyes of the US policy,
those objects are necessary for the enemy to sustain its war effort,
even though they have no direct nexus to military operations.* Con-
sequently, this is considered an effective contribution and renders
the object a military object.

This contrasts with the prevailing interpretation of Art. 52(2)
AP I, which includes war fighting and war supporting objects into
its understanding of effective contributions, but excludes war sus-
taining objects, as they are considered <too remote> from on-going
military operations. Due to this remoteness, war sustaining objects
cannot be considered <effectively contributing>. Accordingly, only
objects with «relative immediate>*! and «direct contributions>* to
military action cross the threshold of effectiveness and qualify as mili-
tary objects. Thus, under this interpretation, war sustaining objects
are — in most cases — not considered military objects.”

8 TIbid.

¥ Ibid., 2-46.

% Michael Schmitt: Lieber Papers Series — The United States and (most of)
the Rest: A Legal Interoperability Primer, Articles of War, Oct. 18, 2024,
https:/ /lieber.westpoint.edu / united-states-most-rest-legal-interoperability-
primer/ (May 18, 2026); O. Hathaway, A. Khan, M. Revkin: The Dangerous
Rise of «Dual-Use» Objects, 84.

51 M. Schmitt: The United States and (most of) the Rest.

% O. Hathaway, A. Khan, M. Revkin: The Dangerous Rise of «Dual-Use»
Objects, 84.

5 M. Schmitt: The United States and (most of) the Rest; Kenneth Watkin:
Sustaining the War Effort: Targeting Islamis State Oil Facilities, in: Just
Security, Oct. 2, 2014, https:/ /www.justsecurity.org/15890/sustaining-
war-effort-targeting-islamic-state-oil-facilities/ (May 15, 2026);

Michael Gordon, Eric Schmitt: U.S. Steps Up its Attacks on ISIS Con-
trolled Oil Fields in Syria, in: The New York Times, Nov. 12, 2015,
https:/ /www.nytimes.com/2015/11/13/us/politics / us-steps-up-its-
attacks-on-isis-controlled-oil-fields-in-syria.html (Nov. 6, 2025);
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Example: Economic Facilities

There is a general agreement among the international com-
munity that industries with direct relations to the war (e.g. arms
manufacturers or petroleum suppliers to military vehicles) can
be considered military objects, once they contribute effectively to
military operations. In the Middle East, the targeting of economic
facilities has drawn international attention, as the US has targeted
oil assets, allegedly related to the Islamic State of Iraq and Syria
(ISIS) and drug plantations with assumed ties to the Taliban.>
Depending on the relationship between the economic actor and
the armed group, objects like oil assets can be considered «war sup-
porting>.” Under the application of Art. 52(2) AP I they could thus
qualify as military object. Given that striking them would offer a
military advantage, they would be a military objective and lawful
target. However, the oil and drug premises of ISIS/the Taliban
contributed to the war indirectly. According to the US, the ac-
quired funds supported ISIS/ the Taliban financially, which renders
the premise generating those funds as war sustaining and not war
supporting.>

As seen above, different national manuals have different inter-
pretations of war sustaining objects. While they qualify as military
objects under the interpretation of some states, other states reject the
classification of war sustaining objects as military objects. Accord-
ing to the official US policy, economic objects like «electric power
stations, oil refining and distribution facilities, banks and financial

Lisa Ferdinando: U.S., Afghan Forces Target Taliban Drug Labs, Hit
Where it Hurts>, Nov. 20, 2017, https:/ /www.war.gov/News/News-
Stories/ Article / Article /1377688 /us-afghan-forces-target-taliban-drug-
labs-hit-where-it-hurts/ (Nov. 6, 2025).

> M. Schmitt: The United States and (most of) the Rest; K. Watkin: Sustaining
the War Effort.

5% Ibid.

% M. Schmitt: The United States and (most of) the Rest; K. Watkin: Sus-
taining the War Effort; M. Gordon, E. Schmitt: U.S. Steps Up its Attacks;
L. Ferdinando: U.S., Afghan Forces Target Taliban Drug Labs.
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institutions»* are usually war sustaining. They are considered mili-
tary objects by their purpose and effective contribution to military
action.” Once their destruction offers a military advantage, the object
is also rendered a military objective. The prevailing view of Art. 52(2)
AP I on the other hand, would exclude war sustaining objects from
the definition of military objects due to the lack of direct nexus to
war activities, and thus, a lack of effectiveness.”® Accordingly, war
sustaining oil assets and drug plantations, like those mentioned
above, would have been considered civilian objects and unlawful
targets. Consequently, the strikes on the oil fields would/should
have been condemned by most of the international community, as
they oppose the US’ interpretation of military objects and, thus, also
reject attacks on war sustaining objects.

Even though the prevailing interpretation of AP I would lead
to a rejection of the US strikes, multiple states, including the UK,
Russia, and France, have voiced their support for the US operations.
Instead of rejection, they have targeted oil assets of ISIS them-
selves.®” This broad support begs to ask for explanation. It seems

7 Department of Defense: Law of War Manual, § 5.6.8.5; O. Hathaway,
A. Khan, M. Revkin: The Dangerous Rise of «Dual-Use» Objects, 85;
Jennifer O’Connor: Applying the Law of Targeting to the Modern Battle-
field, in: Remarks at New York University School of Law, Nov. 28, 2016,
10-12.

% O. Hathaway, A. Khan, M. Revkin: The Dangerous Rise of «Dual-Use»
Objects, 85;]. O’Connor: Applying the Law of Targeting, 10-12.

* 0. Hathaway, A. Khan, M. Revkin: The Dangerous Rise of «Dual-Use»

Objects, 84-85; K. Watkin: Sustaining the War Effort.

Alissa Rubin, Anne Barnard: France Strikes ISIS Targets in Syria in Retalia-

tion for Attacks, in: New York Times, Nov. 15, 2015,

https:/ /www.nytimes.com/2015/11/16/world /europe /paris-terror-

attack.html (Nov. 5, 2025);

Associated Press: Russian airstrikes blast ISIS oil facilities in Syria, in: CBS

NEWS, Nov. 20, 2015,

https: / / www.cbsnews.com /news / russian-airstrikes-blast-isis-oil-facilities-

in-syria/ (Nov. 5, 2025);

UK Ministry of Defence, Guidance: RAF air strikes in Iraq and Syria:

December 2015, updated Apr. 29, 2024,

60
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contradictory that even though the prevailing interpretation rejects
targeting war sustaining oil facilities, multiple states joined the US
attacks. At the same time, confidentiality and the untransparent
structure of the conflict in the Middle East complicate the search for
answers. Nevertheless, multiple assumptions can be made. On one
hand, the international support could point towards an extension of
the definition of military objects that includes war sustaining assets.
In this case, the support for the US positions could lead to a develop-
ment of (C)IHL that would include war sustaining facilities in the
definition of military objects. In other words, those countries currently
applying the restrictive interpretation of military objects could start
to change this and follow the US interpretation that considers war
sustaining objects as military objects. Through a broad consensus,
new legal provisions or new interpretations of existing provisions
could arise. On the other hand, the support for the US operations
could also be motivated by political gain or based on confidential
military intelligence, which would render this a specific case and not
an indication towards policy changes. Another reason for the support
of the strikes might be different applications of the <war supporting>
and «<war sustaining> categories. While the US has considered the oil
facilities as war sustaining, other states could consider the facilities
in question as war supporting and thus follow the prevailing view
on targeting, but at the same time agree with the US operations in
casu. In this case, approval of the US strikes would not contain an
exception or discrepancy from the prevailing legal interpretation,
but rather a differing interpretation of the facts.

War Sustaining Objects as Military Objects?

(1) Operational Consequences. — The operational differentiation
between war sustaining and war supporting objects draws a blurry
picture with more questions than answers: While the majority view

https:/ /www.gov.uk /government/publications /british-forces-air-
strikes-in-irag-monthly-list / raf-air-strikes-in-irag-and-syria-december-
2015 (Nov. 5, 2025).
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excludes war sustaining objects from the definition of military ob-
jects, political considerations, policy adjustments, and intelligence
can lead to adjustments in this interpretation on a case-by-case
basis, as the example of the oil facilities shows. Also, the reason for
changes in the application of the rules is often unclear or inaccessi-
ble to the public, as (military) intelligence is usually disclosed but
also often a driving factor of targeting decisions. Next to that, the
different interpretations of the effectiveness-requirement add to the
overall uncertainty regarding activities on the verge of war support-
ing and war sustaining. The combination of those aspects leaves
much room for speculation, and it remains to be seen whether a
change in policy towards a broader interpretation of effectiveness
and with that, a broader definition of military objects is currently
underway or not. Even though the above-discussed examples at
least indicate a possibility of such a broadened definition, states
should act careful and keep in mind the long-term implications of
such a policy change.

As seen above, the main supporter of a broader definition is the
US Government. Accordingly, a conflict can be shortened and the
civilian harm is minimized by accepting war sustaining facilities as
military objects and targeting them.®! However, critics warn of severe
consequences, as an extension could lead to the undermining of the
principle of distinction.®? In extreme cases, it could even allow for
the targeting of all «economic activity that contributed to the adver-
sary’s tax base».®® Ultimately, a broad definition could lead to all
civilian infrastructure being considered a legitimate target, ending
in a <total war>.** Watkin warns that the inclusion of indirectly
contributing assets into military objects leads on a «very steep and

¢ M. Schmitt: The United States and (most of) the Rest.

2 O. Hathaway, A. Khan, M. Revkin: The Dangerous Rise of «Dual-Use»
Objects, 86.

¢ Ibid., 87; Y. Dinstein: The Conduct of Hostilities, 109.

%  O. Hathaway, A. Khan, M. Revkin: The Dangerous Rise of «Dual-Use»
Objects, 88; K. Watkin: Sustaining the War Effort; Thomas Jager, Gerhard
Kiimmel: Private Military and Security Companies — Chances, Problems,
Pitfalls and Prospects, Wiesbaden 2007, 366.



92 Sophia Zademack: Varying Rules of Engagement

slippery slope»,®® while Hathaway, Khan, and Revkin point to the
potential human suffering that is attached to it.®®

(2) Transitional Justice Implications. — The above analysis
shows that attacks which are considered or perceived as unlawful
by one side of a conflict, might be lawful under the ROE of the ad-
versary, even when both parties adhere to (their interpretation of)
international law. Referring to the example of ISIS’ oil facilities, sol-
diers that have targeted those facilities operate under the US’ ROE,
declaring the attacks lawful. Under the US legal system, the soldier
will face no legal consequences, which can be perceived as impunity
by victims of the attack.

Yet, for successful transitional justice processes, the determina-
tion of individual responsibility, the (re-)establishment of respect
for human rights, and the consolidation of democratic structures is
essential.” To ensure this, the relationship between former adver-
saries must be addressed: past violence will usually lead to «distrust,
disrespect, hurt, and hatred»® between them. Thus, whole commu-
nities and stakeholders have to reorient those views and move towards
respect-based cooperation in order to facilitate a lasting post-conflict
peace.” If this is not achieved, conflict-torn countries can end in
potentially dead-lock situations where they are not at war but also

% Ibid.
% O. Hathaway, A. Khan, M. Revkin: The Dangerous Rise of «Dual-Use»
Objects, 84.

7 Anja Seibert-Fohr: Transitional Justice in Post-Conflict Scenarios (last

updated May 2019) in: Anne Peters (ed.): Max Planck Encyclopedia of
International Law, Oxford 2018, N. 10; Glen Stassen: The Unity, Realism, and
Obligatoriness of Just Peacemaking Theory, in: Journal of the Society of
Christian Ethics 23 (2003) 171; United Nations Secretary-General: Peace-
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not at peace.”” The Dayton Agreement for Bosnia and Herzegovina
(BiH) is one of the primary examples of constructed calmness with
continuing tensions, often originating in, or at least supported by
the structures set up by the Dayton Agreement.” Due to the lack
of inclusion during the Dayton negotiations, peace was imposed
through external structures, but lacks support within the society.”
Two decades later, the Colombian peace process opted for a dif-
ferent design, trying to include the lessons learned from BiH.
Colombia aimed for a self-negotiated, multistakeholder peace pro-
cess placing «special emphasis on the fundamental rights of women
[and] vulnerable social groups»”® to «achieve a sustainable society
that is united in diversity and that is based not only on consideration
for human rights, but on mutual tolerance, protection of the envi-
ronment (and) respect for nature».” Next to a broad inclusion of
stakeholders, Colombia focussed on justice and accountability as es-
sential parameters to create lasting peace.”” Through accountability
and justice, offenders are held accountable and relationships of
mutual respect are re-established.” Furthermore, the suffering of
victims is acknowledged, which gives them a voice, and enables
society to remember and reconcile.”

7 Julian Borger: Bosnia’s bitter, flawed peace deal, 20 years on, in: The

Guardian, Nov. 10, 2015,
https:/ / www.theguardian.com/ global /2015 /nov /10 / bosnia-bitter-flawed-
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From a legal perspective, the above-discussed different under-
standings of lawful and unlawful targeting directly impact post-
conflict justice and accountability and, with that, also the creation of
sustainable peace: While one party might consider certain attacks as
unlawful since they apply the narrow understanding of Art. 52(2) AP,
the attack might be declared lawful under the ROE of the adversary
applying a different notion of war supporting and war sustaining as-
sets under Art. 52(2) AP I. Thus, the attack of a war sustaining objects
can be perceived as unlawful by victims, creating their expectation of
accountability and demand for justice as part of the post-conflict tran-
sition.”® The same attack can, on the other hand, be considered lawful
by the attacker, due to their ROE incorporating war sustaining objects
as lawful targets. Through this, a mismatch arises: the two parties to
the peace process have different understandings of the definition of
a lawful attack and, thus, also varying expectations about the ad-
ministration of justice. At the same time, both definitions of a lawful
attack base on Art. 52(2) AP 1. Therefore, some victims will not see
justice being exercised in the way they imagined or expected it, as
some of the attacks they suffered will not be subject to accountability
and the justice process since they are considered lawful in the peace
process. Victims, thus, might be disappointed and withdraw (psy-
chological) from the peace process. Such disappointment can fuel
distrust towards the new democratic and judicial institutions, as well
as increase hurt and hatred towards soldiers or armed forces, seeing
them as «<winners> who «got away with murder> and go unpunished,
leaving victims alone with their suffering.”” On a long-term perspec-
tive, this can pose a threat to peace-building and the transitional
justice process itself. When stakeholders feel ignored and refuse
their participation, it can lead to a failure to create the necessary
degree of mutual understanding to facilitate lasting peace.
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Conclusion

Different definitions of lawful and unlawful behaviour can lead
to rising resentment between conflict parties during both fighting
and post-conflict reconciliation. To foster mutual understanding
and lay the groundwork for successful peacebuilding, it would be
essential to assess the roots of individual targeting decisions and
thereby understand the differences in the application of the law and
the different permissions given to soldiers during combat.

As discussed above, the two main obstacles are the separation
of the ius ad bellum and the ius in bello, and the definition of war
sustaining objects. The confusion of the ius in bello and the ius ad
bellum can lead to arguments that render the overall behaviour of
one conflict party unlawful, as they are fighting an «unlawful war>.
Even though this might be correct under the ius ad bellum, this can-
not create implications towards the ius in bello. The argument of an
unjust war under the ius ad bellum often implies that those fighting
on the unlawful side should not be entitled to any protection under
the ius in bello, justifying all kinds of excess on the dawful side of the
conflict>.* This shows why the separation of the two bodies of law
is so essential: While the violation of the ius ad bellum can create con-
flicts that might be considered unjust, a merger of the ius ad bellum
and the ius in bello would declare war crimes and other excesses on
the battlefield as legal, due to the violation of the ius ad bellum and the
unjust reason for the war. In other words, a violation of the ius ad
bellum would provide reason and justification for heinous violence
against the attacker, all with the reasoning of the unjust cause for the
conflict. As mentioned above, this would bear the danger to result
in gross human rights violations or even in a total war without
awarding basic rights to the adversary. To avoid such escalation, all
parties to a conflict have to adhere to the ius in bello — regardless of
the justification of the war. At the same time, violations of the ius in
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bello cannot render a whole conflict unjust, as otherwise, the right
to use force would be impacted by an ex-post assessment of the
behaviour of individuals. Therefore, a clear separation of the two
legal bodies should be always applied.

Another factor for the prevention of excessive violence during
conflict and mutual reconciliation during peace processes is the
definition of military objects. As we have seen above, states vary
in their definition of the two categories, with some including war
sustaining objects into the category of military objects, and other
excluding them and considering them as civilian and protected. The
categorization of war sustaining objects as military objects bears
significant risks and should not be taken lightly. As shown above,
a broader interpretation of military objects can lead to the erosion
of violence on the battlefield and stripe the civilian protection off of
objects. With this, the discussed mismatch between expectations for
justice and understanding of lawful attacks increases, potentially
leading to more resentment and withdrawal from peace negotia-
tions. While the inclusion of war sustaining objects into military
objects should be rejected, an open debate about the classification of
objects as military or civilian is even more imperative. An informed
debate would reveal political understandings and connotations to
fighting and foster a practical post-conflict environment. This would
enable society to dissect moral from legal aspects and empower
civilians, victims, and generally participants of the peace process.
Ultimately, this would result in a bottom-up transitional justice pro-
cesses and could counterbalance distrust towards new democratic
structures.
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